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assistance, rather section 504 will only apply against the particular agency given federal funds. 18 This was often difficult to prove since, prior to HAVA, little-if any-federal funding of elections was available to state agencies. 19 Therefore, agencies at the state level responsible for running elections were not often subject to suit under section 504. 20 HAVA remedies this difficulty by creating a wealth of new bodies receiving federal funds. In doing so, it opens a number of state agencies to suit under section 504. 21 This Article suggests that section 504 may provide a de-facto private right of action for enforcing the promises of HAVA. Part I reviews Congressional attempts, historically, to remedy the status of persons with disabilities in voting. Part II summarizes modern challenges that confront voters with disabilities. Part III examines the RA, including its history and modern treatment. It additionally compares the RA with the Americans with Disabilities Act (ADA), with special reference to how the two acts deal with sovereign immunity issues. Part IV evaluates HAVA by discussing its standards, and critically assesses its overall effectiveness to date. Part V discusses the potential use of section 504 in enforcing HAVA's goal to remedy the status of voters with disabilities. This Article concludes that section 504 suits against state agencies can be a viable tool in remedying discrimination against voters with disabilities, and is likely a superior method of enforcement compared to reliance on government enforcement or suits under the ADA.
I. CONGRESSIONAL ATTEMPTS TO ENSURE ACCESS TO THE BALLOT
State and local governments are the primary operators of American elections. 22 Even in federal contests, state and local election administrators-not federal officials-are charged with implementing election regulations, which are primarily guided by state statue or local rules. 23 This includes voter registration, absentee procedures, and Election 24 Such a system presents uniformity challenges as one federal election may be subject to the local rules of over 10,000 election jurisdictions. 25 This lack of uniformity is particularly difficult on persons with disabilities. State governments have historically varied on their willingness to grant accommodations to voters. Where wide disparities existed, federal courts were often unwilling to step in. For example, a federal court in 1974 flippantly dismissed a claim that a Connecticut statute was unconstitutional when it denied absentee ballots to voters who were incapable of voting in person on Election Day.
26
The court denied the challenge with the statement:
A physically incapacitated voter has no more basis to challenge a voting requirement of personal appearance than a blind voter can complain that the ballot is not printed in braille. Nor is it the province of courts to weigh the relative ease or difficulty with which the state could accommodate its voting procedures to meet the needs of various handicapped voters. These are policy questions to be resolved by legislators.
27
Variances between the states and the general indifference of some courts have led to a number of federal legislative efforts to increase nationwide voting opportunities for persons with disabilities.
A. The Voting Rights Act
The 
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However, the VRA has additional relevance to voters with disabilities. The VRA was amended in 1982 to permit voters requiring assistance by reason of a disability, to be given assistance in the voting booth by a person of their choice. 30 This gave voters with disabilities, for the first time, a federally protect right to cast a ballot for their candidate. The Senate Report accompanying the amendments noted that the only way to make the votes of disabled voters "meaningful" was to permit them assistance inside the voting booth. 31 This change, although limited in its reach, was the first in a series of Congressional efforts to remedy the status of voters with disabilities.
32
B. The Voting Accessibility for the Elderly and Handicapped Act
The Voting Accessibility for the Elderly and Handicapped Act (VAEHA), 33 passed by Congress in 1984, was the first major stand-alone legislation attempting to address the status of voters with disabilities. It requires political subdivisions conducting federal elections to ensure access to polling locations to persons with disabilities. 34 However, the law is limited in its effectiveness.
Under the VAEHA, if the chief election officer of a district determines that no place in the jurisdiction is accessible, the officer can provide the voter with an alternative means to cast a ballot. 35 This may include an absentee ballot. Thus, a jurisdiction can ignore problems with access at polling sites and instead force voters with disabilities to vote at home. When Congress later was considering the Americans with Disabilities Act, Congressional testimony highlighted the ineffectiveness of the VAEHA registered minority voters, minority voter turnout, and minority representation in Congress, State legislatures, and local elected offices. This progress is the direct result of the Voting Rights Act of 1965.").
30. 42 U.S.C. § 1973aa-6 (Although this protection has been important for voters with disabilities, it is in tension with voters' right to a secret ballot 42. See id. (finding "in large and small ways the statute has improved the lives of countless individuals who have disabilities. The ADA has made buildings more accessible and people with disabilities more visible in the community, and it has accelerated the process of removing the stigma from disability.").
The ADA additionally enacted important protections for voters with disabilities. Congress, in considering the ADA, specifically set out to remedy the status of persons with disabilities in voting. In the ADA's findings and purpose section, voting was listed as a "critical area" in which discrimination against persons with disabilities persisted. 
D. National Voter Registration Act of 1993
The National Voter Registration Act (NVRA), also known as "Motor Voter," was passed to increase voter registration in historically underrepresented communities-including persons with disabilities. 47 The law requires states to provide voter registration materials in all state offices We went through this several years ago with the Voting Rights for the Handicapped Act-we are going to make all the voting places in America accessible to persons with disabilities. But we didn't send along a check or the resources to carry it out. It was sort of an encouragement that we sent along. And I figure there are still a lot of folks in this room who are probably having some difficulty gaining access to polling places. primarily engaged in service to persons with disabilities. 48 The offices must assist individuals in filling out the forms and transmit them to the appropriate state agency. 49 At the time of its enactment, the NVRA represented the most comprehensive federal regulation of voter registration at the state and local level. 50 Although the NVRA has been successful in increasing registration, there is little evidence that it has affected turnout.
II. CONTINUING BARRIERS TO THE BALLOT TOR PERSONS WITH DISABILITIES
The ability of voters with disabilities to adequately cast a ballot has significantly improved over the last several decades.
52
More voting locations are accessible than before, and a number of jurisdictions have moved to accessible voting technology that allows voters with disabilities the opportunity to cast a ballot independently. However, significant obstacles continue to prevent full enfranchisement. Barriers for voters with disabilities remain in four major categories: (1) access to voting locations; (2) access to voting machines; (3) the right to a secret ballot; and (4) access to voting for persons with cognitive disabilities. Additionally, recent changes to voting laws in several states likely have relevance to persons with disabilities and have the potential to further decrease participation.
A. Access to Voting Locations
Entering the polling place on Election Day is the first step in the voting process. However, the journey from the parking lot to the ballot box can prove arduous for persons with disabilities and discourage voters wishing to cast a ballot. Most voting locations present at least one potential impediment to disabled voters between the parking lot and the voting booth. 53 These impediments include lack of accessible parking and architectural barrierssuch as narrow doors or hallways.
54
The Government Accountability Office (GAO) estimates that approximately seventy-three percent of polling locations presented such impediments as recently as 2008. 55 These barriers to accessibility can prevent voters from casting a ballot during a given election. Additionally, they can have the long-term effect of deterring voters from seeking to vote in future elections. 56 The Department of Justice (DOJ) has encouraged election administrators to seek out accessible buildings in their jurisdictions and lease private spaces, if accessible space is not available on government property. 57 However, instead of making voting locations accessible or seeking out accessible space, many states have attempted to remedy lack of access to polling sites by providing alternative means to cast a ballotnamely increased opportunities to vote by absentee. 58 Others have moved to a system known as curbside voting. 59 Curbside voting permits voters to wait in their car while a voting official brings them a ballot that they then fill out in the vehicle. 60 Although absentee ballots and curbside voting permit voters with disabilities to cast a vote, they have disadvantages. First, neither allows the voter to participate fully in the voting experience. They must remain in their home or car and do not have the opportunity to vote with their fellow citizens-a powerful civic experience for some. 62 Second, particularly with curbside voting, there is a lack of privacy when filling out a ballot. Voters with disabilities who are driven to polling locations by a friend or family members vote with that person sitting next to them in the car or are forced to have an awkward conversation with the driver requesting privacy. Third, there is generally a postage cost associated with absentee ballots. The cost is minimal, but can have a deterrent effect on persons casting a ballot absentee. 63 Fourth, both absentee ballots and curbside voting do not cure all accessibility issues. Namely, ballots may not be available in a format that allows visually impaired voters to cast a ballot.
B. Access to Voting Machines
If a voter with a disability is able to enter a voting location, they still may face difficulty with the voting machine used to cast a ballot. One common issue is the physical structure of the voting machine itself. Old voting booths, still in place in some jurisdictions, do not accommodate wheelchairs. 64 Additionally, many voting machines are not accessible to 
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voters with visual impairments. Voters may not be able to read the names of the candidates, making it impossible to vote without assistance.
65
Several jurisdictions have attempted to remedy this situation by replacing outdated voting machines with accessible ones, but this has not fully resolved issues. The GAO found that, as of 2008, almost all voting sites it visited had at least one accessible voting machine. 66 However, forty-six percent of those voting systems that were labeled as accessible in reality could pose a challenge to a voter with a disability. 67 In particular, twenty-nine percent of supposedly accessible voting machines were not set up to accommodate voters using a wheelchair. 68 In short, jurisdictions have taken some steps to update voting systems, but have failed to address prevailing issues affecting voters with disabilities.
C. Right to a Secret Ballot
One of the defining characteristics of the American voting experience is the secret ballot.
69 While other countries maintain public voting systems, the United States has zealously protected the secret ballot process. All federal elections are conducted by secret ballot, even though no federal statute requires it. 70 Some states have specifically protected the right to a secret vote in their constitutions.
71
However, for persons with disabilities this right often proves illusory. In particular, blind voters generally need the assistance of another individual to help them cast a ballot. 72 There are voting systems that would allow blind voters to vote independently, without assistance, but they have 65. Id. at 7 ("Voters who require assistance to vote by reason of blindness, disability, or the inability to read or write may be given assistance by a person of the voter's choice, other than the voter's employer or agent of that employer or agent of the voter's union").
66. 73 Blind voters must therefore rely on a family member, friend, or polling official to cast a ballot for them. This raises two concerns. First, the potential for fraud is apparent. The individual casting the ballot for the blind voter may, contrary to the voter's wishes, vote for another candidate. Second, the voter loses the ability to keep their voting decisions private. They must disclose their candidate of choice to a third-party, when they may prefer to keep such decisions confidential. As one blind voter described:
Once, after my wife cast my ballot, she said to me, "Jim I know you love me. Now I know that you trust me, because you think I'm marking this ballot for that idiot." Twice in Massachusetts and once in California, while relying on a poll worker to cast my ballot, the poll worker attempted to change my mind about whom I was voting for. I held firm, but to this day I really do not know if they cast my ballot according to my wishes. To voters with disabilities, there is always some level of uncertainty when another person marks your ballot for you.
74
D. Voting for Persons with Cognitive and Mental Impairments
Persons with mental disabilities have historically faced discrimination in all aspects of life, voting being no exception. Nearly all states have enacted laws limiting the ability of persons with mental disabilities to cast a ballot, and a majority of states include limitations in their state constitutions. 75 The laws and constitutions are often blunt in describing the class of voters they target, using terms such as "'idiot,' 'insane,' 'lunatic,' 'mental incompetent,' 'mentally incapacitated, ' 
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voting." 77 Federal legislation has additionally offered little remedy, and in some cases approves the discrimination. The NVRA, for example, specifically permits a state to remove names from their voter rolls for reason of "mental incapacity." 78 While some of the state laws may be defensible on grounds that they protect mentally challenged persons from being taken advantage of, their over breadth is cause for concern. Because the laws are written in broad and general terms, their reach is unclear. In particular, the growing number of Americans suffering from early onset dementia and Alzheimer's disease have heightened awareness in recent years to the potential reach of such laws. 79 Since there have been few recent cases analyzing these statutes, it
remains ambiguous exactly what degree of mental ailment would be required to prohibit an individual from casting a ballot.
E. Recent Limitations on the Right to Vote
Between 2011 and 2013, over two-dozen states passed new voting legislation that made either registration or voting more difficult. 80 Several other states considered similar legislation. 81 The changes varied from state to state, but some common trends emerged. The new laws often required voters to present a non-expired government issued photo ID to vote, limited opportunities to vote early, and placed new restrictions on third-party groups attempting to register voters. 82 Although the wisdom of these new laws has been much debated, it is clear that they have particular implications for persons with disabilities. 
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Voter ID Laws and Persons with Disabilities
Laws requiring voters to present photo identification before casting a ballot have existed for almost a decade. 83 However, the number of states with such requirements increased rapidly in the last three years. 84 The new laws are more restrictive than prior legislation-requiring increasingly specific forms of government issued identification.
85
Voters with a disability are less likely to have a driver's license, the most common form of government issued photo ID. 86 The League of Women Voters estimates that ten percent of voters with disabilities do not have any type of photo ID. 87 The types of identification that disabled voters would be likely to have-such as a social security card-often do not meet the requirements of the identification laws. 88 Voters with disabilities are thus required to take the additional step of obtaining a non-driver government identification card prior to voting. While these identification cards are free, the documentation required to obtain the cards often carry a fee-deterring some from acquiring the appropriate identification.
89
Disability rights advocates have noted their concern that these laws will decrease the number of voters with disabilities who cast a ballot. 90 [v] oting is an amazing experience and it is wrong-wrong-and it is mean-spirited to place a photo ID barrier between a citizen with a disability and a voting booth.").
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concerns are mitigated in part by the fact that at least some states have created special exemptions for voters with disabilities.
91
Early Voting and Persons with Disabilities
Early voting permits voters to go to the polls days prior to an election to cast their ballot-allowing them to avoid long lines and manage their work schedule. 92 Early voting has been used by increasingly high numbers of voters in the states where it has been implemented. During the 2008 presidential election, in states that permitted early voting, nearly fifty percent of voters voted early.
93
Despite its popularity, several states between 2011-2013 decreased the number of days and hours available for early voting.
94
Although early voting is now available to all voters in many states, early voting originally began to make voting more convenient for persons with disabilities. 95 The early voting process allows voters with disabilities to avoid waiting in long lines and schedule transportation to the polls at convenient times. 96 Voters with frequent medical appointments are able to vote at a time they are free. 97 
Third-Party Registration and Persons with Disabilities
Third-party voter registration organizations are groups that set out to register voters, and to assist eligible voters with the registration process. 99 They have been remarkably successful in registering voters in recent decades. 100 Voter registration organizations are able to travel to eligible voters, eliminating the need for a trip to a government building to register. This is particularly beneficial for persons with disabilities, who may live in dedicated care facilities or have difficulty traveling to registration facilities. 101 New laws in several states place new restrictions on third-party voter registration organizations. 102 The laws typically require registration groups to register employees with the state and attend a state-run training program. Several laws have also shortened the period required to return completed registration forms to the state election board. 103 More troubling than the requirements themselves are the penalties for noncompliance. In Florida, for example, any third-party register that returns a registration application more than forty-eight hours after the form is completed may be assessed a penalty of $50 per application, per late day. 104 Several voter registration groups argue the fines severally punish what, in many cases, may be an innocent and harmless error. 105 Some, like the League of Women Voters, suspended voter registration operations for fear that volunteers would be penalized for a mistake.
III. THE REHABILITATION ACT
A. History and Standards
The Rehabilitation Act, passed in 1973, was the first comprehensive piece of federal legislation that specifically prohibited discrimination against persons with disabilities. The seminal provision of the Act is section 504, which provides "[n]o otherwise qualified individual with a disability in the United States . . . shall, solely by reason of her or his disability, be excluded from the participation in, be denied the benefits of, or be subjected to discrimination under any program or activity receiving Federal financial assistance . . . ."
107 The Act's purpose is expansive, and applies to nearly all activities or services where the administrating body receives federal funds.
108
The RA permits private suits for damages, including attorneys' fees, against persons or agencies found in violation of section 504. 109 Historically, section 504 has been most widely used in education suits.
110
Because local school districts often accept federal funds, they are subject to suit under the RA. Section 504 has been less frequently used in a variety of other areas, including prisoner rights suits 111 and Medicaid coverage suits. One difficulty in proving a section 504 case is establishing that the agency or body sued has accepted federal funding. A state agency accepting federal funds does not make the state as a whole subject to suit under section 504. 113 Rather, the particular agency sued must have accepted federal funds.
114
This has presented challenges for some litigants.
115
B. Modern Treatment
Section 504's capability to remedy discrimination against persons with disabilities has been given meager treatment in academic circles since the passage of the ADA.
116 Several factors might contribute to this. The most obvious being that section 504 only regulates programs receiving federal financial assistance. This limits the number of entities that section 504 applies to, and thus restricts its ability to remedy widespread discrimination. Section 504 is also textually concise. It does not seek the ADA's extensive policy goals, but rather limits its mandate to a few broadly worded phrases. Somewhat related, many view the RA as being displaced by the ADA, therefore eliminating the need to study section 504. This view is in no small part due to the analysis of courts that have faced joined ADA and RA claims. Courts frequently view the substantive standards of the two acts as 
C. The RA's Continuing Relevance in Damage Suits Against States
The RA is still relevant in one area of immense importance-damages. If a plaintiff with a disability is suing a state defendant, the doctrine of sovereign immunity may bar the suit or limit damages to injunctive relief. 119 The RA fits within an exception to the general principle of sovereign immunity-state waiver. This makes the RA different from the ADA. Under the ADA, suits against state officials are barred under Title I 120 and generally barred under Title II, subject to a narrow and still undefined exception. 
The Supreme Court and Sovereign Immunity
Sovereign immunity is rooted in the Eleventh Amendment, but encompasses more than the plain text of the amendment. Textually, the amendment only bars suits against a state, in federal court, by a citizen of a 117. See, e.g., Nelson, 170 F.3d at 649 ("The two statutes are quite similar in purpose and scope, such that, the analysis of claims under the ADA roughly parallels those brought under the RA.") (internal citations and quotation marks omitted); McDonald v. Pa., Dep't of Pub. Welfare, Polk Ctr., 62 F.3d 92, 95 (3d Cir. 1995) ("Whether suit is filed under the Rehabilitation Act or under the Disabilities Act, the substantive standards for determining liability are the same.") (citation omitted); See also Eyer, supra note 116, at 288 (noting that courts frequently treat the two acts as substantively the same and further stating that there is "[f]airly little case law discussing in any detail the relevant differences between the Acts, beyond the obvious contingency of section 504 claims on the entity's receipt of federal funds."). Because of this, litigants seeking to bring a suit that may include a state or state officials must be acutely aware of the doctrine of sovereign immunity, and the consequences of bringing suit under one statute as opposed to another.
If the doctrine of sovereign immunity applies, there are three recognized exceptions that may still permit a suit to go forward: (1) injunctive relief against state officials operating in their official capacity (commonly referred to as the Ex parte Young exception, for the case giving the exception its name) 128 ; (2) abrogation 129 ; and (3) waiver.
130
The first exception, injunctive relief against a state official, only permits suit to garner prospective relief. 131 This offers little to litigants who wish to remedy past violations and seek financial compensation for their injury. Thus, if the doctrine of sovereign immunity applies, the exceptions of abrogation and waiver are a plaintiff's best chance of becoming whole through litigation. In Tennessee v. Lane, 138 the Court created a narrow sovereign immunity exception for Title II (Public Services) suits where a "fundamental right of access" is at issue. 139 Lane, a paraplegic who used a wheelchair, had a court date on the second floor of a county courthouse.
140
The courthouse had no elevator.
141 At his first appearance, Lane crawled up two flights of stairs to get to the courtroom. 142 At a second appearance, he refused to crawl again or be carried-instead missing his scheduled hearing. 143 He was arrested and jailed for failure to appear. 144 The Court held that-unlike Title I-Title II "seeks to enforce a variety of other basic constitutional guarantees, infringements of which are subject to more searching judicial review." 145 Further, "Congress enacted Title II against a backdrop of pervasive unequal treatment in the administration of state services and programs, including systematic deprivations of fundamental rights." 146 That being the case, the Court found congressional abrogation appropriate under the circumstances present in Lane. 147 However, the Court was careful to limit its holding to a "class of cases implicating the fundamental right of access to the courts."
148
It is unclear at this point the reach of Lane, or what other circumstances the Court might permit abrogation under Title II. The Lane Court specifically noted that other courts had "document[ed] a pattern of unequal treatment in the administration of a wide range of public services, programs, and activities, including the penal system, public education, and voting." 149 This might suggest that these categories of cases may equally qualify for abrogation. However, the Court did not make a holding to this effect, nor did it analyze whether Congress's enactment of Title II was a "proportional" response to these patterns of unequal treatment. 
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The RA and Waiver
A state may waive its sovereign immunity protections and consent to be sued in court for damages. 150 Waiver can attach when a state takes part in a federal program and accepts federal funds conditioned on its waiving sovereign immunity. 151 Originally, the RA had no specific provision indicating that states waived sovereign immunity and subjected themselves to suit for monetary relief under section 504 by accepting federal funds. 152 Because of this silence in the statute, the Supreme Court interpreted any waiver based on acceptance of funds to be unknowing, and thus invalid. 153 The RA was amended in 1986 to specifically include a waiver of sovereign immunity for states that accepted federal funds. 154 Nearly every circuit has held that this amendment validly waives sovereign immunity and may subject a state to suit for monetary relief under section 504. 155 The Supreme Court has supported this view. In Lane v. Pena, a case concerning waiver of federal government immunity under section 504, the Court noted in dicta that in passing the 1986 amendment "Congress sought to provide the sort of
